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To continue to create stimulating playgrounds where children
can take risks and develop, but which do not pose an
unreasonable risk of injury to those using them
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STANDARDS
Australic

The Australian Standards are not a negligence code . . .
but they are an important guide to follow
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Elements of Negligence

Duty of care

Breach of the duty of care

Causation

Damage
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: Can a duty of care be
delegated or contracted
away?

A Not if there is a special
relationship




Breach of the Duty Of Care

* |n order to establish a breach of duty of care a plaintiff needs
to show that the defendant did not meet the requisite
standard of care

* The standard of care owed to a child is high



Civil Liability Act 2002 (WA)
Section 5B

(1) A person is not liable for harm caused by that person’s fault in failing
to take precautions against a risk of harm unless —

(@) The risk was foreseeable (that is, it is a risk of which the person knew or ought to
have known);

(b) The risk was not insignificant; and

(c) Inthe circumstances, a reasonable person in the person’s position would have taken
those precautions.

(2) In determining whether a reasonable person would have taken
precautions against a risk of harm, the court is to consider the
following (amongst other relevant things) —

(@) The probability that the harm would occur if care were not taken;
(b) The likely seriousness of the harm;

(c) The burden of taking precautions to avoid the risk of harm; and
(d) The social utility of the activity that creates the risk of harm.



Section 5W

The following principles apply in determining whether a public body or
officer has a duty of care or has breached a duty of care in proceedings
in relation to a claim to which this Part applies —

(@) The functions required to be exercised by the public body or officer are limited by the
financial and other resources that are reasonably available to the public body or
officer for the purpose of exercising those functions;

(@) The general allocation of those resources by the public body or officer is not open to
challenge;

(b)  The functions required to be exercised by the public body or officer are to be
determined by reference to the broad range of its activities (and not merely by
reference to the matter to which the proceedings relate); and

(c) The public body or officer may rely on evidence of its compliance with the general
procedures and applicable standards for the exercise of its functions as evidence of
the proper exercise of its functions in the matter to which the proceedings relate.
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Causation

e The breach must cause or contribute to the loss

» |f there is a breach of duty but no causation, then there can
be no finding of negligence
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The Australian Standards

STANDARDS
Australic

Developed by industry experts to provide a minimum set of
safety and liability requirements

Failure to comply with the Australian Standards does not
automatically equate to a breach of duty of care — but where
children are involved courts will require strict compliance
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Three important Australian Standards for the
playground industry

1. Australian Standard AS/NZS4422-1996: Playground
Surfacing

2. Australian Standard AS4685-2004: Playground Equipment

3. Australian Standard AS4486-1-1997: Playground Inspection
and Maintenance
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Australian Standard AS/NZ4422
Playground Surfacing

» Sets out the general requirements for surfacing to be used in
children’s playgrounds

» Sets out specific requirements for areas where “impact
energy attenuation” is necessary

* The objective is to minimise the severity of head injuries
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Australian Standard AS4685
Playground Equipment

» A general standard which deals with a number of issues

« Set out in six parts:-
Part 1. General safety requirements and test methods
Part 2: Particular safety requirements and test methods for swings
Part 3: Particularly safety requirements and test methods for slides
Part 4: Particular safety requirements and test methods for runways
Part 5: Particular safety requirements and test methods for carousels

Part 6: Particular safety requirements and test methods for rocking equipment
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Australian Standard AS/NZ4486
Playground Inspection and Maintenance

« Sets out the requirements for the development, installation,
Inspection and maintenance of playgrounds and playground
equipment

» Contains requirements for information to be supplied by the
manufacturer

« An important standard for designers, manufacturers and
installers of playground equipment



Comparable Standards in the UK

« UK — Standards published by the British Standards Institute

BS EN 1176: 2008 — Playground equipment and surfacing
PAS 018: 1996 — Specification for children’s playground equipment
BS EN 1177: 2008 — Impact attenuating playground surfacing

BS EN 7188: 1998/2009 — Impact absorbing playground surfacing



Comparable Standards in the US

» US - Standards published by ASTM International

F1487 — Specification for playground equipment

F2373 — Public use play equipment for children 6 months through 23 months

F1292 — Impact attenuation of surface systems under and around playground equipment
F2075 — Engineered wood fibre for use as a playground safety surface

F2223 — Standard guide for ASTM Standards on playground surfacing

F2379 — Specification, purchase, installation and maintenance of poured-in-place
playground surfacing

F1951 — Determination of accessibility of surface systems under and around playground
equipment

F2049 — Fences/barriers for public, commercial, and multi-family residential use outdoor
play areas

F1918 — Soft contained play equipment
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Failing to Comply with the Australian Standards

Chicco v Corporation Of The City Of Woodville [1990] ATR 81-028

e [acts:-

- Plaintiff was 11 when injured on a flying fox in a public reserve maintained
by the defendant council

- The seat was made from a motor vehicle tyre attached to a cross bar by a
chain

- Seven or eight boys were using the flying fox before the incident

- The plaintiff decided to get off the flying fox whilst it was moving and was hit
from above by another boy who also decided to get off at or about the same

location
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Chicco v Corporation Of The City Of Wooduville [1990]
ATR 81-028

e Decision of South Australian Full Court:-
- Defendant council successful

- Not reasonably foreseeable that the plaintiff would be injured in the way that
he was

- The presence of a seat on the flying fox which allowed for use by more than
one person was not unreasonable
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Chicco v Corporation Of The City Of Wooduville [1990]
ATR 81-028

» Chief Justice King:-

“Publications containing safety standards approved by the Standards Association of Australia
were admitted by consent. These standards do not have legal force, except, of course, to the
extent that they may be given such force by a particular statute. They had no legal force in
the circumstances of the present case. It is permissible for an expert on safety to have
recourse to such published Standards, if he sees fit, as one of the sources from which he
informs himself as to matters relating to the subject on which he is expert. But the standards,
of themselves, have no legal or evidentiary force.”
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Shire of Wakool v Walters (by his litigation guardia n
Stead) [2005] VSCA 216

» Plaintiff was 2 years and 5 months when he broke his leg playing on an
adventure playground in the local park under the supervision of his mother
» Plaintiff's legal team ran a failure to warn case against the council
- Failure to warn that the equipment was unsuitable for children aged between 1 and 3

- Failure to warn argument failed — the Court thought it ought to be obvious to adults that
children be confined to smaller items of equipment
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Shire of Wakool v Walters (by his litigation guardia n
Stead) [2005] VSCA 216

« Plaintiff's legal team then ran a case alleging a failure to comply with the
Australian Standards in terms of the depth of the soft surface

- The area where the child fell was hard and bare
- The Australian Standard required 250mm of soft fall surface under this equipment

- The Court was satisfied that the plaintiff would not have broken his leg if there was
appropriate soft fall material to the level set out in the Australian Standard
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Todd Scott Lemmon v ACT (2008) ACT SC 70

e [acts:-

- Plaintiff was 14 when injured using the giraffe swing at a local park

- Piping around the chain had been vandalised in four places

- Plaintiff's left fingers became pinched in the vandalised piping, causing him to let go,
throw himself off the equipment and collide with a metal fence

- The park was the responsibility of the ACT Department of Urban Services

- Plaintiff alleged a failure to comply with the Australian Standard 4486 (relating to
inspections and maintenance)

- The maintenance contractor gave evidence that there were 125 parks for which he was
responsible — he did 25 parks a day — meaning that he inspected each park once a
week

- Australian Standard 4486 required routine visual inspection every day or two
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Todd Scott Lemmon v ACT (2008) ACT SC 70

Decision:-

The Court accepted that the local authority was in breach of the Australian Standard

The Court held that if the Australian Standard had been complied with, the accident would
not have happened

The local authority’s failure to comply with the Australian Standard resulted in it being held
liable for the plaintiff's injuries
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City of Sterling v Tremeer (2006) WASCA 73

e Facts:-

- Plaintiff fell from a track ride while playing in a children’s playground
controlled by the council

- He was rendered a quadriplegic

- Plaintiff was successful at trial arguing that the failure to provide sufficient
sand at that the base of the ride caused his quadriplegia

- Council appealed

» Decision:-
- Appeal Court found that expert evidence established that the injury would
have occurred even if the surface under the playground was softer
- There was a breach of duty, but no causation

- Trial Judge’s verdict overturned
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What Happens when the Australian Standards Don’t
Apply?

 The standard of care will be determined by the principles of
common law and those in the Civil Liability Act 2002 (WA)

« The standard of care will not be met if the entity does not
take precautions against a foreseeable risk where a
reasonable and competent entity would have taken
precautions
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Local Authorities

 Nagle v Rottnest Island Authority (1993) 117 CLR 423
« Haines v Bendall (1991) 172 CLR 60
 Vairy v Wyong Shire Council (2005) HCA 62

Mulligan v Coffs Harbour City Council (2005) HCA 63
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Schools

* Bujnowicz v Trustees Roman Catholic Church [2005]
NSWCA 457

« Smith v Her Majesty’s Attorney-General for the State of
Tasmania [1991] TSC 2283
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Civil Liability Act 2002 (WA)
Section 5H

« A person or entity is not liable to another person who is
iInjured whilst engaged in a “dangerous recreational activity” if
the harm is the result of an “obvious risk”
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Meaning of “Obvious Risk”

Section 5F

(1) For the purposes of this Division, an obvious risk to a person who suffers ham
Is a risk that, in the circumstances, would have been obvious to a reasonable
person in the position of that person.

(2) Obvious risks include risks that are patent or a matter of common knowledge.

(3) Arrisk of something occurring can be an obvious risk even though it has a low
probability of occurring.

(4) Arrisk can be an obvious risk if the risk (or a condition or circumstance that
gives rise to the risk) is not prominent, conspicuous or physically observable.



- WBETNE AT Ay H51a

No Duty to Warn of an Obvious Risk

Section 5N

« People are presumed to be aware of obvious risks, unless
they can prove that they were not aware of the risk

« There is no duty to warn of an obvious risk
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Is the Risk Obvious?

Whether a risk is “obvious” will depend on the child’s age
and experience

« Doubleday v Kelly (by her next friend Kelly) (2005)
NSWCA 151
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Practical Tips to Minimise Exposure to Claims

Local authorities
1. Comply with the Australian Standards
2. Maintain the surface area of local parks and playgrounds
3. Ensure the soft fall area below playground equipment is maintained
4. Inspect equipment and surface material every few days
5. Carry out formal inspections and report defects every few months
6. Attend to remedial work immediately

7. Carry out safety audits at least annually
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Practical Tips to Minimise Exposure to Claims

Schools, childcare centres and kindergartens
1. Comply with the Australian Standards
2. Maintain safe playing surfaces
3. Ensure the soft fall area below playground equipment is maintained
4. Inspect equipment and surrounding grounds regularly

5. Conduct random safety audits of playgrounds
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Practical Tips to Minimise Exposure to Claims

Playground equipment designers, manufacturers and suppliers
1. The Australian Standards set out detailed safety criteria

2. Courts will pay close attention to the Australian Standards in determining
if there has been a breach of a duty of care

3. Failing to comply with the Australian Standards may result in a claim in
negligence or under the Trade Practices Act 1974 (Cth) if the equipment
Is faulty
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Practical Tips to Minimise Exposure to Claims

When playground equipment is not used

1.

2.

Local authorities should provide warnings of obstacles that are not obvious

Local authorities should remove hazards from areas where recreational
activities are encouraged

Local authorities should ensure there is adequate supervision and/or
warning signs in areas where recreational activities are encouraged

Schools should ensure there is a system of inspection is in place and that
adequate supervision and instruction is given to students

There is no duty to warn of an obvious risk, but don’t assume that what is
obvious to you is obvious to a child

An entity will not be liable to a person injured while engaging in a dangerous
recreational activity if the harm is the result of an obvious risk
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